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ON PETI TI ON FOR RECONSI DERATI ON

PER CURI AM

The Governnent petitions for reconsideration of this
Court's opinion at 56 MJ 172 (2001). 1In its petition, the
Government argues that we (1) inproperly shifted the burden
of establishing a challenge for cause away fromthe party
maki ng the chall enge, contrary to RCM 912(f)(3), Manual for
Courts-Martial, United States (2000 ed.), and (2)
over | ooked facts about the relationship between the
chal | enged nenber and his subordi nates and m sappr ehended
the operational situation at Fort Stewart at the tinme of
trial.

To be successful on a petition for reconsideration,
the petitioner nust denonstrate that the Court m sconstrued
or overlooked an issue of law or fact. Rule 32, Rules of
Practice and Procedure, United States Court of Appeals for

the Armed Forces; United States v. Quillen, 28 M} 166 (CVA

1989) (pet. for recon. denied); see Fed. R App. P

40(a)(2); Lissa Giffin, Federal Crimnal Appeals 8§ 7:12 at

7-13 (2002). For the reasons set forth bel ow, we are not
convinced that we m sconstrued or overl ooked any point of
| aw or fact critical to our original opinion. Thus, we

deny the petition.
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In our original opinion, we held that the mlitary
j udge abused his discretion in failing to grant a chall enge
for cause based on inplied bias, where one panel nenber, a
Bri gade Commander, had a supervisory position over six of
t he other nenbers, and the resulting seven nenbers made up
a two-thirds majority sufficient to convict. Contrary to
the Governnent's first assertion, we never shifted the
burden of establishing a challenge for cause away fromthe
party making the challenge. As clearly noted in our
opi nion, we took our action "in accord with this Court's
precedent on RCM 912." 56 M} at 175. Under that
precedent, the burden of establishing grounds for a
chal | enge for cause rests upon the party nmaking the

chall enge. RCM 912(f)(3); United States v. New, 55 M 95,

99 (2001); United States v. Rolle, 53 MJ 187, 191 (2000);

United States v. Warden, 51 MJ 78, 81 (1999); United States

v. Gles, 48 M} 60, 63 (1998).

In this case, the defense chall enged a panel nenber
for cause based on inplied bias and net its burden by
referencing the nenber's supervisory position over six of
t he ot her nine panel nenbers, a fact established during

voir dire. Wat the Governnent perceives as burden-

shifting is our suggestion that national security

exi genci es or operational necessities could have been used



United States v. Wesen, No. 01-0134/AR

in rebuttal to denonstrate "that it was necessary for the
Bri gade Commander to serve on this panel.”™ 56 M} at 176.
That suggestion, however, did not relieve the defense of
its burden of first establishing that a ground for
chal I enge existed; rather, it sinply noted how the
Government m ght have chosen to respond, if justified by
the facts, once the defense net its burden.

Contrary to the Governnment's second assertion, we did
not overl ook or m sapprehend any facts about command
rel ati onshi ps or operational necessities. Although our
opi nion did not comment on the specifics of each
supervisory relationship or the operational status of each
bri gade at Fort Stewart, those particular facts were not
critical to our finding that the mlitary judge abused his
di scretion in denying the challenge for cause.
Not wi t hst andi ng the operational requirenents at the tineg,
there renmai ned anple officers at Fort Stewart fromwhich to
sel ect a nmenber other than the Brigade Commander. The
Governnent did not denonstrate otherwise at trial, inits
brief, or at oral argunent, where governnent counsel was
asked a direct question on this point.

We also reject the Governnent's inplication that we
i mproperly established a per se rule requiring

di squalification of a senior nenber who wites or endorses
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an efficiency report for a junior nenber. In our original
opi nion, we repeatedly stated just the opposite. First, we
enphasi zed that "[i]t is well settled that a senior-
subordi nate/rating rel ati onship does not per se require

di squalification of a panel nmenber.” 56 Ml at 175. Later,
we stated that "appellate review of this case neither
requires application of per se principles nor rejection of
[this Court's previous] guidance that inplied bias should
be invoked rarely.” 1d. Finally, we remarked that our
deci sion was "a contextual judgnent,"” and we underscored
the fact that "[t]o address this issue fromthe standpoint
of performance reports msses the point." 1d. at 175-76.
W continue to reject a per se rule.

The Chief Judge's dissent relies primarily on cases
involving the Sixth Amendnent, w thout taking into account
the limted applicability of that amendnent in the mlitary
justice system The Sixth Arendnent right to trial by jury
does not apply to courts-martial. New, 55 M} at 103;

United States v. Kirkland, 53 M} 22, 24 (2000); United

States v. Loving, 41 M} 213, 285 (1994); United States v.

Smth, 27 MI 242, 248 (CMVA 1988); United States v. Kenp, 22

USCVA 152, 154, 46 CMR 152, 154 (1973). Wio nay serve on a
court-martial is governed instead by Article 25, Uniform

Code of MIlitary Justice, 10 USC § 825, which permts the
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convening authority — the official who has exercised
prosecutorial discretion in the case — personally to sel ect
the menbers of the court-martial panel. See Kenp, 22 USCVA
at 154, 46 CVR at 154.

This Court, in a long line of cases, has consistently
defined inplied bias in terns of a bias viewed through the

eyes of the public. United States v. Downing, 56 Ml 419,

422 (2002); New, 55 MJ at 99-100; United States v.

Arnstrong, 54 M) 51, 53-54 (2000); Warden, 51 M) at 81;

United States v. Ronme, 47 M) 467, 469 (1998); United States

v. Napol eon, 46 MJ 279, 283 (1997); United States v.

Daul ton, 45 M) 212, 217 (1996); United States v. denn, 25

M) 278, 280 (CVA 1987); United States v. Smart, 21 M 15,

19 (CVA 1985); United States v. Harris, 13 M} 288, 292 (CVA

1982). Therefore, the Chief Judge's dissent is incorrect
in suggesting that an issue of inplied bias involving the
command rel ati onshi ps anong the nenbers of the panel should
be viewed through the prismof the Sixth Arendnent's

requi renent for a randomy selected jury of one's peers.
The issue is appropriately viewed in the context of public
perceptions of a systemin which the commander who

exerci ses prosecutorial discretion is the official who

sel ects and structures the panel that will hear the case.

Accordingly, we deny the petition for reconsideration.
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CRAWFORD, Chi ef Judge (dissenting):

This case marks the first occasion that | have dissented
froma denial of a petition for reconsideration. It is an
unusual step, but a neasure which the majority conpels nme to
take. In deciding this case, the majority has: (1) rejected
Suprene Court precedent; (2) discounted the American public’s
ability to understand the sworn voir dire responses of officers
and non-conm ssi oned officers -- individuals sel ected pursuant
to the stringent requirenments of Article 25, Uniform Code of
Mlitary Justice (UCMI), 10 USC 8§ 825; (3) shifted the general
burden of establishing a nenber’s disqualification fromthe
def ense and now requires the Governnent to denonstrate to the
satisfaction of three judges of this Court why the conveni ng
authority chose one nmenber instead of a different one, and in
the process turns Article 25 on its head; and (4) ignored the
doctrine of separation of powers by judicially substituting its
judgment for that of the Legislative and Executive Branches by
undercutting the statutory role of the convening authority to
sel ect menbers to serve on court-martial panels, as well as the
executive role of the President to pronul gate rul es governing
chal l enges to the selection of nmenbers. Because the mpjority’s
decision is so out-of-step with judicial precedent and practi ce,
w Il seriously inpact the ability of deployed brigades, separate

battalions, or units of simlar size to try courts-nmartial, and
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| eaves the field adrift regarding the proper role of mlitary
judges in deciding questions of challenges to court nenbers, |
must agai n di ssent.

After the menbers were sworn and received prelimnary
instructions, the mlitary judge asked the foll ow ng questions
and received the follow ng responses:

Has any panel nenber, or a nenber of your famly, or
anyone close to you personally, ever been the victimof an
offense simlar in any way to any of the charges on the
Flyer. |If so, please raise your hand.

No positive responses.

The accused in this case is presuned to be innocent
until his guilt is established by | awful and conpetent
evi dence beyond a reasonabl e doubt. Can each panel nenber
apply this rule of law and vote for a finding of not guilty
unl ess you are convi nced beyond a reasonabl e doubt that the
accused is guilty? If you can follow that rule of |aw,
pl ease raise your hand.

| note a positive response fromall panel nenbers.

On the other hand, can each panel nenber vote for a
finding of guilty if you are convinced under the |aw that
the accused s guilt has been proved by | awful and conpetent
evi dence beyond a reasonabl e doubt? Again, raise your hand
if you agree with that proposition.

| see a positive response from each panel nenber.

Does each panel nenber understand that the burden of
proof to establish the accused’ s guilt rests solely upon
the prosecution, that is, the Trial Counsel over there,
Capt ai n Sharkey and Captain Wtherspoon, representing the
Governnent, and that that burden never shifts to the
Def ense to establish the accused s innocence?

Let nme repeat that again. Does each panel nenber
understand that the burden to prove guilt rests solely upon
t he prosecution and never shifts to the Defense to
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establish the innocence? Does each panel nenber understand
t hat ?

A positive response fromeach panel nenber.

Does each panel nenber understand, therefore, that the
Def ense has absolutely no obligation to present any
evi dence or to disprove the elenments of the offenses; does
each panel nenber understand that, if so, raise your hand.

A positive response fromeach panel nenber.

| s any panel nenber in the rating chain, supervisory
chain, or chain of command of any other panel nenber? |If
so, raise your hand.

Col onel Wl lians, who' s under your command or rating
chai n?

MEM COL W LLIAMS]: Col onel Mereness is a battalion
commander for ne, Colonel Rogers is a battalion comrander
for nme, Major CGonsalves is a battalion XO for ne. Col one
Hough is ny forward support battalion commander and the
first sergeant down at the end is also in ny chain.

Mi: First Sergeant Waters. \Wo el se?

MEM COL W LLI AMS]: Command Sergeant Major Arroyo also is
in nmy BCT.

Mi: Col onel Mereness, who is under your supervision?

MEM LTC MERENESS]: Sir, | just want to indicate that I
was underneath Col onel WIIi ans.

MJ: Col onel Hough?

MEM LTC HOUGH]: Sergeant Major Arroyo is ny sergeant
maj or .

Mi: Col onel Rogers?

MEM LTC ROGERS]: | am subordinate to Colonel WIlianms and
Maj or Gonsal ves is nmy XO.

Ml: Command Sergeant Major Peeples, is anyone under your
supervi si on?



United States v. Wesen, No. 01-0134/ AR

MEM CSM PEEPLES]: No one.
Mi: Command Sergeant Arroyo?
MEM CSM ARROY(l: No one.

Mi: Major Patten, any relation to any of the other panel
menber s?

MEM MAJ PATTEN]: No, sir.

MJ: Command Sergeant Major Arroyo, would you feel
inhibited or restrained in any way in performng your duties
as a court menber including the free expression of your views
during deliberation by virtue of the fact that Col onel Hough
and Col onel WIllians hold positions of authority over you?

MEM CSM ARROYQ : No.

Mi: Do you believe that you can state your views freely
and forcefully during deliberations to make your points
known, your feelings known about issues w thout any
I nhi bition?

MEM CSM ARROY(Q]: That’s correct.

Mi: First Sergeant Waters, who's in your supervisory
chai n?

MEM 1SG WATERS]: Col onel WIllianms is ny reviewer.

Mi: Your reviewer. So, he reviews your report card when
it cones out?

MEM 1SG WATERS] :  Yes, sir.
MI: Would you feel inhibited or restrained in any way in
perform ng your duties as a court nenber including free

exerci se of your views by virtue of the fact that Col one
WIllianms is your reviewer?

MEM 1SG WATERS]: No, sir.

Mi: You feel that you can express yourself freely and
openl y?

MEM 1SG WATERS] :  Yes, sir.
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Mi: Major Gonsalves, who is in your chain?

MEM MAJ GONSALVES]: Col onel Rogers is ny battalion
commander. Colonel WIllianms is ny brigade conmrander, sir.

Mi: Would you feel inhibited or restrained in any way in
perform ng your duties as a court nenber including free
exerci se of your views by virtue of the fact that Col one
Rogers is your battalion comrander?

MEM MAJ GONSALVES]: No, sir.

Mi: And you' re the XO?

MEM MAJ GONSALVES]: Yes, sir, | am

Mi: Work pretty close together.

MEM MAJ GONSALVES]: Yes, sir.

Mi: Everyday.

VEM MAJ GONSALVES]: Yes, sir.

Mi: Do you get an opportunity to express your own opinion
in regard to things, or do you - does he just give you
direction to go in and you just go?

MEM MAJ GONSALVES]: Sir, | express my own opinions.

Mi: You do express your opinions?

MEM MAJ GONSALVES]: Yes, sir.

Ml: Do you agree with that, Col onel Rogers?

MEM LTC ROGERS]: W thout a doubt, sir.

Mi: Colonel WIllians is your brigade comrander?

MEM MAJ GONSALVES]: That’'s correct, sir.

MI: If you disagree with Colonel WIIlianms on sonething,
can you let himknow that you disagree?

MEM MAJ GONSALVES]: Oh, yes, sir.

Mi: Have you ever done that before?

5
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VEM MAJ GONSALVES]: Yes, sir.

MJ: Col onel Hough, you're a battalion conmander?

MEM LTC HOUGH|]: Yes, sir.

Mi: Would you feel inhibited or restrained in any way

perform ng your duties by virtue of the fact that Col one
WIllianms is your brigade commander ?

MEM LTC HOUGH]: No, sir.

Mi: Can you express yourself freely to hinf

MEM LTC HOUGH]: Yes, sir. Have done so.

Mi: Done so in the past? Wuld you do it again?
MEM LTC HOUGH|]: Yes, sir.

Mi: Col onel Mereness, same question.

MEM LTC MERENESS]: No problem sir.

Mi: No problenf

MEM LTC MERENESS]: No, sir.

MJ:  You could express yourself freely and openly?
MEM LTC MERENESS]: Yes, sir.

Mi: And you believe that your views are respected and
recei ved?

MEM LTC MERENESS]: Yes, sir, wthout a doubt.

Mi: Wthout a doubt. No doubt in your m nd?

MEM LTC MERENESS]: No, sir.

MJ: Col onel WIIlians, would you be enbarrassed or
restrained in any way in the performance of your duties as a
court nmenber by virtue of the fact that you hold a position

of authority over - a nunber of nenbers of the panel - who
may di sagree with you?
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MEM COL WLLIAMS]: | have no problem Your Honor

Mi: Now, if you had one opinion and you had five or six of
your subordinates to disagree with you, can you accept that?

MEM COL WLLIAMS]: | have in the past.

Mi: Col onel Rogers, same question with regard to Maj or
Gonsal ves.

MEM LTC ROGERS]: | have no problem sir.

MJ: Col onel Hough, sanme question with regard to Sergeant
Maj or Arroyo.

MEM LTC HOUGH]: No probl em what soever

MI: Did | cover everybody? D d | |eave anyone out
No additional questions involving command or supervisory
rel ati onshi ps were asked collectively. During the chall enge
process, MAJ Gonsal ves underwent further questioning about his
relationship with his battalion commander, LTC Rogers.

Trial defense counsel challenged COL WIlians for cause
based on inplied bias. The mlitary judge denied the chall enge,
finding “all [menbers] indicated that they could express their
opi nions freely and openly and that they would not be inhibited
or unduly influenced by any superior.” After unsuccessful
chal | enges for cause agai nst MAJ Gonsal ves and CSM Arroyo, based
on inplied bias, trial defense counsel perenptorily chall enged
COL WIlians.

I mplied bias exists as a separate principle when fairness
requires that the potential fact finder be excused. As defined

by our superior court in United States v. Wod, 299 U S. 123,
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134 (1936), inplied bias is “a bias attributable in lawto the
prospective juror regardl ess of actual partiality.” Inplied
bias is not per se an issue “of public perception and the
appearance of fairness in the mlitary justice system”EI Uni ted

States v. Wesen, 56 MJ 172, 175 (2001). It is an issue rooted

in the Sixth Amendnent requirenment that “the accused shall enjoy
the right to a speedy and public trial, by an inparti al jury[.]”EI

In Smth v. Phillips, 455 U S. 209, 216 (1982), the Court

rejected a claimof inplied bias based on the failure of the
prosecutor to disclose that one of the jurors had sought
enpl oyment with the prosecutor. In Phillips, Justice O Connor,

concurring, suggested “extrene situations that would justify a

finding of inplied bias ... include a revelation that the juror
is an actual enployee of the prosecuting agency, ... close
relative ... of the participants ..., or that the juror was a
witness ... [to] the crimnal transaction.” |Id. at 222. Qur

Court has noted “inplied bias should be invoked rarely.” United

States v. Rone, 47 M 467, 469 (1998). However, our Court has

Y This Court has traditionally bottomed chal l enges for inplied bias on RCM
912(f)(1)(N), Munual for Courts-Martial, United States (2000 ed.), which
states: “A menber shall be excused for cause whenever it appears that the
menber [s]hould not sit as a nmenber in the interest of having the court-
martial free from substantial doubt as to legality, fairness, and
inmpartiality.” The discussion which follows this section gives exanpl es of
grounds for chall enge under subsection (N). Those exanples relate to the
fairness and inpartiality of the individual court-martial nenbers.

2 The fact that the Sixth Amendnent right to trial by jury does not apply to
court-martial proceedi ngs, and that nenbers are selected by a convening
authority on a “best qualified” basis (Art. 25(d)(2), United States v. New,
55 MJ 95, 103 (2001)), does not require us to jettison Supreme Court
precedent and good logic in assessing whether appellant was tried by a fair
inmpartial jury of his superiors.

8
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i nvoked inplied bias nore frequently than its quote in Rone

woul d indicate. The case at hand is not an exanple of one of
those “extrene situations” warranting a finding of inplied bias.
An individual nmenber is tested for his or her personal bias
about the case or controversy or an individual accused in order
to determne suitability for court-martial duty. Furthernore,
i nplied bias should not be bottonmed on the majority’s inpression
of the Anmerican public or that public’s perception of a
particul ar brigade commander. Rather, consideration of inplied
bi as shoul d be judged by the | ong-standing | egal standard of the
“reasonabl e- person test.” A “reasonabl e-person” is a person
“know ng all the facts” and circunstances surroundi ng the issue
in the case, including the rationales of the UCMI and Manual for

Courts-Martial. See, e.g., United States v. Jones, 55 MJ 317,

321 (2001) (Baker, J., concurring in the result). Additionally,
inplied bias is normally applied to an unantici pated situation.
It should not be applied to situations that would have been
antici pated by the Congress in adopting Article 25 and the
President in pronulgating the Manual .

For over 100 years, all conm ssioned officers have been
eligible to serve as nenbers of courts-martial. In the Arny,
t hese nenbers coul d be appointed by “the conmanding officer of a
bri gade, reginment, detached battalion, or corresponding unit[.]”

Art. 23(a)(3), UCMI, 10 USC § 823(a)(3). Based on the size of
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the armed forces during the twentieth century, Congress and the
President were well aware that there were many garrisons with
separate brigades. They nade no excl usion for conm ssioned

of ficers who were rated by another nenber of the panel.

However, Congress did provide that an enlisted nenmber could not
sit if the nenber was assigned to the sane unit as the accused,
i.e., a conpany-type unit or bel ow.

The President certainly anticipated that servicenenbers
woul d work for each other and, therefore, rate each other. That
rel ati onship was not considered a basis of challenge for cause,
and this Court should be powerless to renove or nodify the
Presidential rules on challenges for cause unless there is an
unantici pated bias that woul d prevent a fair hearing.

This is not an instance when a person hears post-trial of a

potential disqualifier, as in Phillips, supra. Here, the

potential disqualifier was raised at trial, and the potenti al
menbers were questioned while under oath by the judge and the
parties. The potential nmenbers unequivocally stated that they
could be inpartial. The judge was present to observe their
deneanor under cross-exam nation and to evaluate their answers.
Based on the high esteemin which the public holds the mlitary
(see the Harris Poll #50, October 10, 2001 at

http://ww. harrisinteractive.confharris_poll/index.asp?Pol | Year=

2001), it is hard to imagine that allow ng these nmenbers to sit

10
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woul d of fend the public at large. By disregarding the
observations of the trial judge, the majority creates an
anor phous standard and | eaves the systemat the nercy of a
subj ective (“lI know it when | see it”) test, rather than a
reasonabl e person test. This |leaves trial judges rudderless in
guiding the court to reach a proper conclusion, and underm nes
the finality of judgnent, as well as the public confidence in
the mlitary justice system

The majority’s argunents are rem ni scent of those nade, and

rejected, in Wod, supra, and Dennis v. United States, 339 U. S.

162 (1950). Dennis was convicted after he failed to appear
before the Conmttee on Un-Anerican Activities of the House of
Representatives for crimnal contenpt. H's jury was primarily
conposed of United States governnent enployees. The Suprene
Court rejected Dennis’s clains of inplied bias based on the fact
that federal enployees would not vote to acquit himand run the
ri sk of being branded disloyal or having their governnent
enpl oynment term nated. The Suprenme Court held: “A holding of
inplied bias to disqualify jurors because of their relationship
with the Government is no |onger permssible.” |d. at 171

Qur High Court has repeatedly enphasi zed that an accused is
al ways free to show the exi stence of actual bias, either during
trial or in some instances during post-trial proceedings. See

Phillips, supra; Remmer v. United States, 347 U. S. 227 (1954);

11
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Denni s, supra. Appellant had anple opportunity to show the

actual bias of COL WIlians, or any other nenber, at trial.
Yet, he chose not to ask COL WIIlianms one single question about
his command rel ationship with other nmenbers after the mlitary
j udge received assurances fromall in COL WIllians’s conmmand and
supervi sory chains that there would be no inproper influence
exerted. The majority refuses to recognize how a reasonabl e
menber of the general public would exam ne all of the
ci rcunst ances, including the nenbers’ statenents under oath, the
hi stori cal background of the UCM], the specific reasons for
chal l enges that exist in the UCM] and Manual but not in the
Federal Rules of Crimnal Procedure, and the reservation of
inplied bias for rare or exceptional circunstances. The record
of trial in this case clearly establishes that the nenbers were
fully capabl e of deciding appellant’s innocence or guilt based
upon the evidence presented to them

Article 25(d)(2) instructs the convening authority to
detail menbers who are “best qualified for the duty by reason of
age, education, training, experience, |length of service, and
judicial tenperanent.” Article 25 does not tell the convening
authority that he nmust consider mlitary necessity, deploynent,
or other operational exigencies when selecting court-marti al

menbers. But see Rone, 47 M} at 467; United States v.

Youngbl ood, 47 MJ 338 (1997). The burden is on defense counsel

12
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to show the particul ar nmenbers sel ected by the conveni ng
authority should not sit because of bias. It is not incunbent
upon the Government to show that mlitary necessity required the
convening authority to select certain nenbers to the exclusion
of others.

The | ogical extension of the majority’s vieww ||l make it
very difficult for a deployed convening authority of a detached
bri gade, separate battalion, or units of simlar size to convene
a court-martial. This not only defeats the flexibility for
whi ch the UCMJ has provided since its inception, but also
under m nes good order and discipline in the armed services. |If
the commander of a brigade, separate battalion, or units of
simlar size of soldiers currently deployed in Asia wanted to
convene a court-martial, he or she may practicably be precluded
from doing so without going outside the unit or changi ng venue.
Ei t her may inpact on the m ssion.

This Court has generally supported the proposition that
prof essional relationships, such as we find in the case at hand,
do not justify renoval of a nenber for inplied bias. See, e.g.,

United States v. A, 49 M} 1 (1998) (unani nous court held that

routine official or professional relationships between court-
martial nmenbers and witness in that particular case are not per

se disqualifying); United States v. Bannwarth, 36 MJ 265 (CVA

1993) (seni or - subordi nate rel ati onshi p between court nenbers is

13
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not automatically disqualifying of senior nenber); United States

v. Porter, 17 M} 377 (CVA 1984)(friendship with the trial

counsel was not per se disqualifying); accord United States v.

Warden, 51 MJ 78 (1999); United States v. Mirphy, 26 Ml 454 (CVA

1988). In the sanme vein, we have refused to disqualify a court
menber because that nenber’s friends have been victins of crines

simlar to the one with which an accused is charged. See United

States v. Henly, 53 MJ 488 (2000); United States v. Velez, 48 M

220 (1998).

The majority’s opinion also puts trial judges in a unique

box. Mlitary judges now nust assune the role we have al ways
left to conpetent counsel and ferret out renote relationships
bet ween court nenbers and aspects of the case. Are mlitary

j udges now required to ask presumably conpetent counsel on the
record if they are challenging a certain nmenber for inplied
bias, and if not, why not? |Is the onus on the mlitary judge to
extract a statenment of waiver of a challenge for inplied bias?
Finally, and nost disturbing, howlong will it be before we see
a challenge to the mlitary judge for inplied bias, because,
inter alia, the judge is perceived to be “tough on sentencing,”
and such a perception would not sit well with the American
public?

Accordingly, the issue is not whether other officers whom

t he convening authority could have chosen to sit on appellant’s

14



United States v. Wesen, No. 01-0134/ AR

court-martial were available at Fort Stewart. | am sure they
were. But unlike the magjority, |I do not shift the burden to the
Governnent to show this. The sole issue is whether COL WIIlians
was di squalified because of his bias toward the of fenses or the
accused. The facts show he was not.

The deni al of reconsideration |eaves the rudderl ess ship of
“inplied bias” adrift on the high seas, searching for a port of
call before it sinks to the bottomof the Marianas Trench. This
Court has left judge advocates and others trying courts-martial,
as well as convening authorities who have al ways | ooked to
Article 25 for advice, now guessing about nmenber selection and
chal l enges. Surely, court-martial nenbers, both past and
present, who read the majority’s decision will wonder why the
majority believes that the American public would question their
integrity and their oath to uphold the Constitution and due
process of |aw.

| would grant reconsideration; apply Suprene Court
precedent; define the term“inplied bias” within its historical
Si xth Amendnent context while applying the principle to statutes
and rul es pronul gated by the Congress and Executive Branch for
governing the arnmed forces; restore the burden to defense
counsel to show bias of individual court nenbers, |ike every
other judicial body in this country; and provide mlitary

practitioners with the rudder needed to steer the ship.
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SULLI VAN, Seni or Judge (dissenting):

| dissent again. See United States v Wesen, 56 MJ 172, 181

(2001) (Sullivan, S.J., dissenting). In nmy view, the majority
has effectively established a per se rule that a brigade
commander of a significant nunber of the other nenbers of a panel
is disqualified fromsitting on that panel

| would grant the Governnent’s petition for reconsideration
and al so have full oral argunment on the issue of whether this
Court’s decision made new |l aw in placing the burden on the
Government to justify such a commander sitting on a mlitary
jury. Any further appellate proceedings in this case would

benefit from such additional analysis fromour Court.
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